
©Cynthia Cannady 2009 1

Patent Pools and Commons: 
A possible platform for business 

leverage?

Cynthia Cannady, IP*SEVA

Trading Ideas IP Symposium 

July 31, 2009

Singapore

©Cynthia Cannady 2009 2

Introduction to Speaker

� Cynthia Cannady
� Founder, IP*SEVA, IP for Sustainable Energy Ventures 

� Director, IP and New Technologies Division, World 
Intellectual Property Organization (WIPO), Geneva, 
Switzerland, 2001-2007

� Apple Computer, VP of Law, Research and 
Development, Cupertino, CA 1994-1999

� Partner, Fenwick & West, Palo Alto, CA 1985-1993 
(litigation practice)

� Office of the Legal Advisor, US Department of State 
(1978-1980)
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IPSEVA

Intellectual Property Services for Sustainable Energy Ventures

� IPSEVA stands for:

� Focus on sustainable energy and environmental technology

� Expertise and experience in development collaboration , joint 
venture, and technology licensing agreements

� Globally encompassing international network
� Co-principal: Dr. Bertram Huber, Stuttgart, Germany 
� www.IPSEVA.com
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Topics
1. Defining Patent Pools and Commons and 

Related Ideas

2. Examples and Characteristics of Various 
Pooling and Commons Structures

3. How to Use these Concepts for Business 
Leverage
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The Pool
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The Pool:  Definition

ĥA patent pool is an agreement by multiple patent holders to share
intellectual property among themselves or to license a portfolio of patents as
a package to outsiders. [emphasis supplied]Ó

--The New Palgrave Dictionary of Economics

“A patent pool is an arrangement among multiple patent holders to aggregate their patents.  
A typical pool makes all pooled patents available to each member of the pool. Pools also 

usually offer standard licensing terms to licensees who are not members of the pool. 
In addition, the typical patent pool allocates a portion of the licensing fees to each member 
according to a pre-set formula or procedure.” [emphasis supplied]

--Robert Merges
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Characteristics of  Pools
� Members are a club of IP owners 

� Usually offer and require royalty bearing licenses

� Created to facilitate a technical standard needed for 
interoperability (antitrust justification)

� Often a corporate entity manages the licensing out of 
patents

� Pool does not include non-patent IP or know how

� Offers access to a “core” technology around which other 
technical solutions can develop

� Prohibits royalty discrimination (FRAND and RAND)
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The Commons
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The “Commons”:  Definition
� The commons as an historical concept from 18th 
century England, carried into US colonial period

� Commons as a metaphor with political meaning: 
a meeting place for the community

� “Open” means documented and visible to the 
public

� “Open source” movement historically evolved as 
an alternative to secret operating system calls to 
the application program interface (API).  
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Characteristics of  Commons

� Connotes royalty-free access to technology, 
but not necessarily so.

� Disclosure and publication of technical 
documentation

� Usually based on licensing, so pre-
supposes IP protection
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A Better Way to Define…

Type 1: Standards Consortia Patent Pool

� with administrative entity 

� Without administrative entity

Type 2: Cross Licensing Arrangements

Type 3: Licensing on Published Terms

Type 4: Dedicated (royalty free) Patents
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Examples of Pools/Commons
� MPEG2 et seq.

� 3GPP

� Open Patent Alliance

� Color Sync

� Open Innovation Network

� UNITAID drug commons

� UBSCD Eco Commons
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Example:  MPEG 
� Moving Pictures Expert Group (MPEG) developed an 

international standard beginning in 1988 which has 
evolved in various versions through to the present. 

� MPEG-2 Patent Portfolio License grants rights to 
essential patents for the MPEG-2 Video and Systems 
coding standards used in set-top boxes, DVD players 
and recorders, TVs, computers, game machines, 
cameras, DVD Video Discs and other products. 

� MPEG LA® an entity created to receive non-exclusive 
license from owners of “essential patents”, collect and 
distribute royalties.  Gets paid administrative fee.

� 850 patents in 57 countries, 1500 licenses

� 1 stop shopping. Solves patent thicket problem

� See: www.mpegla.com
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Example:  MPEG4
� MPEG-4 SLS (Scalable to Lossless Coding), another ISO standard, 

for higher compression than MPEG 2, with computer graphics and 
DRM applications.

� January 2009, a private licensing entity, Via Licensing, Dolby 
Licensing Sub, to manage the patent pool for MPEG-4.  

� A*STAR (Singapore), Fraunhofer IIS (Germany), and Nippon 
Telegraph and Telephone (Japan)

� Essential patents=“when they are determined to have at least one
independent claim that would be necessarily and unavoidably 
infringed (in the absence of a license) by the practice of the MPEG-4 
Audio Standard.”

� To submit patent: evaluation fee of US $8,000, the patent's 
prosecution history, signed letter indicating agreement with the
terms and conditions governing the patent submission process. 

� See: http://www.vialicensing.com/patent/MPEG4_index.cfm



©Cynthia Cannady 2009 15

Example:  3GPP
� The 3rd Generation Partnership Project

� Established in 1998 by several telecommunications 
standard development organizations to make a global 
mobile phone system specification

� May of 2009, a new telecom standards pool for wireless 
broadband technology, the Long Term Evolution (LTE), 
was announced as a 3GPP extension. 

� Required to declare any patents which they believe to be 
essential to standards being developed or adopted. 

� A patent is “essential” if it contains 1 independent claim 
that is “necessarily infringed” by the standard 

� Apple Quick Time platform uses this
� See:  http://www.3gpp.org/ and 

http://www.apple.com/quicktime/technologies/3gpp/
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Example:  Open Patent Alliance 
� WiMAX wireless broadband technology, 2009

� Intel, Alcatel-Lucent, Cisco, Clearwire, 
Samsung, Sprint, Huawei, and Acer

� Aggregates “essential patents” to implement an 
IEEE wireless broadband standard

� Objective “interoperability at a predictable cost”.

� Developers to develop applications that will work 
on devices sold by pool member companies

� See:  http://www.openpatentalliance.com/
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Example:  Color Sync 

� Cross platform color matching technology (functioning 
across all operating systems)

� Apple Computer technology (1993) and adopted as 
industry standard (Adobe, Kodak, Microsoft, et al.)

� International Color Consortium develops standard, but 
patents not managed by a corporate entity.  Apple 
licenses developers directly.

� See: http://www.color.org/index.xalter
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Example:  Open Invention 
Network 

� Linux Operating System is based on a published standard 
and royalty free licensing to anyone who agrees to certain 
requirements relating to the “Linux Components”

� In 2005, a private company called Open Invention 
Network was formed with backing from IBM, NEC, Novell, 
Philips, Red Hat and Sony.

� A “collaborative ecosystem” based on “a refined model of 
intellectual property”

� OIN backers (IBM) retain the right to assert their patents 
on technologies that are not part of the Linux core 
components.

� See:  http://www.openinventionnetwork.com/
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Example:  UNITAID Patent 
Pool 

� Formed in 2008 by Glaxo, Gilead

� Objective to make AIDS drugs available to developing 
countries.

� Royalty bearing licenses but no terms published to date

� Confusion among NGOs about the value of this intiative

See:  MSF statement about patent pools making it easier 
for generic companies to get licenses to patents. 
http://www.msfaccess.org/media-room/press-releases/msf-
welcomes-unitaid-patent-pool-endorsement/

� See:  http://www.unitaid.eu/en/Eighth-Board-Meeting-Geneva-2-3-
July-2008.html
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Example: World Business Council 
for Sustainable Development 
(WBCSD) Eco Commons 
� A “collection of patents that directly or indirectly protect the 

environment”. No non-patent IP or know how.

� Members pledge patents to the pool, and agree not to assert the 
patents against anyone who uses the patent for an “environmental 
purpose”.   So royalty free…but

� Non members can practice the patents, but if they make any patent 
claim against the member, 


